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Marvin S. Cohen (No. 000923)

0000125785

RECEIVED

ORIGINAL

S TIERNEY P.A.

4250 N. Drinkwater Blvd., 4th Floor

Scottsdale, AZ 85251-3693
Telephone: 480.425.2600
Attorneys for Desert Hills Water Co., Inc.

IN THE MATTER OF APPLICATION
OF DESERT HILLS WATER
COMPANY FOR APPROVAL OF
TRANSFER OF ITS UTILITY
ASSETS TO THE TOWN OF CAVE

001 MAR 1S P W 3y

7 CORP COMMISSION
COSUMENT CONTROL

BEFORE THE ARIZONA CORPORATION COMMISSION
DOCKET NO: W-02124A-06-0717

NOTICE OF FILING LATE FILED

CREEK, PURSUANT TO A.R.S. § 40- EXHIBITS NO. A-11 THROUGH A-16

285 AND FOR CANCELLATION OF
ITS CC&N

Desert Hills Water Co., Inc. (“Desert Hills”) hereby late files and gives notice of late

filing the following exhibits:

642994.01

A-11 Cave Creek Water Co. CAP Subcontract for 1,600 acre-feet, Amendment No.
1 to CAP Subcontract increasing to 1,800 acre-feet and Ticknor letter and
form of new Cave Creek Water Co. CAP Subcontract increasing to 2,606
acre-feet.

A-12 Joint Letter to Ticknor at CAWCD re transfer of CAP subcontracts and
entitlements to Town, and Morrill letter to Ticknor.

A-13 Dec 8, 2006 e-mail from Aimee Upton at MCESD re compliance.

A-14 Upton March 12, 2006 letter to Manager Abujbarah re time extension.

A-15 Whitney Burk affidavit re mailing of notices.

A-16 Final draft Arizona-American Water Supply Agreement

DOCKETED

MAR 1 b 2007

DOCK! TH 1) 1Y n
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RESPECTFULLY SUBMITTED this 15th day of March, 2007.
SACKS TIERNEY P.A.

ORIGINAL and thirteen (13) copies of the
foregoing were delivered
this 15th day of March, 2007 to:

Docket Control

Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

Copy of the foregoing hand-delivered
this 15th day of March, 2007 to:

Lyn Farmer

Chief Administrative Law Judge
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

Steven Olea

Assistant Director, Utilities Division
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

solea@azcc.gov

Maureen Scott

Attorney, Legal Division

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007
mscott@azcc.gov

Linda Jaress

Utilities Division

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

642994 .01

Marvin S. Cohen
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Attorneys for Desert Hills Water Co., Inc
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Gary D. Hays

The Henderson Law Firm

Esplanade Center II1

2415 East Camelback Road, Suite 1050
Phoenix, AZ 85016
ghays@thehendersonlawfirm.com

Ryan M. Hurley

Rose Law Group, Inc.

6613 North Scottsdale Road, Suite 200
Scottsdale, AZ 85250

642994.01
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P.0. Box 43020 » Phoenix, AZ 85080-3020
23636 N. 7th Street * Phoenix, AZ 85024

623-869-2333 * www.cap-az.com

March 13, 2007

Marvin Cohen, Esq.

Sacks Tierney PA

4250 N. Drinkwater Blvd. 4™
Scottsdale, AZ 85251-3693

Subject: Amended CAP M&I Subcontract for Cave Creek Water Company
Dear Marvin,

Enclosed is the form of amended CAP M&I subcontract that has been offered to Cave
Creek Water Company. The amended CAP M&I subcontract for Cave Creek Water
Company is for an entitlement of 2,606 acre-feet of CAP M&I priority water. The
amended subcontract has been signed by Cave Creek Water Company and CAWCD and
is currently being processed through the Bureau of Reclamation for signature on behalf of
the United States.

Sincerely,

Sﬁz Tlcknor

Senior Attorney, CAWCD

Lo:wpdocstlo\cohen.ltr
221.01

Encls.

EXHIBIT

A-il
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UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
SUBCONTRACT AMONG THE UNITED STATES,
THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT,

AND THE CAVE CREEK WATER COMPANY
PROVIDING FOR WATER SERVICE

CENTRAL ARIZONA PROJECT

1. PREAMBLE:
THIS SUBCONTRACT, made this ___ day of ., 200___,
in pursuance generally of the Act of June 17, 1902 (32 Stat. 388), and acts amendatory
thereof or supplementary thereto, including but not limited to the Boulder Canyon Project

Act of December 21, 1928 (45 Stat. 1057), as amended, the Reclamation Project Act of

August 4, 1939 (53 Stat. 1187), as amended, the Reclamation Reform Act of Octaber
12, 1982 (96 Stat. 1263), and particularly the Colorado River Basin Project Act of
September 30, 1968 (82 Stat. 885), as amended, and the Arizona Water Settlements Act
(118 Stat. 3478), all collectively hereinafter referred to as the "Federal Reclamation
Laws,” among the UNITED STATES OF AMERICA, hereinafier referred to as the
"United States” acting through the Secretary of the Interior, the CENTRAL ARIZONA
WATER CONSERVATION DISTRICT, hereinafter referred to as the "Contractor,” a
water conservation district organized under the laws of Arizona, with its principal place of
business in Phoenix, Arizona, and the CAVE CREEK WATER COMPANY, hereinafter
referred to as the "Subcontractor,” with its principal place of business in Phoenix,

Arizona;
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WITNESSETH, THAT:
2. EXPLANATORY RECITALS:

WHEREAS, the Colorado River Basin Project Act provides, among other
things, that for the purposes of furnishing irrigation and municipal and industrial water
supplies to water deficient areas of Arizona and western New Mexico through direct
diversion or exchange of water, control of floods, conservation and development of fish
and wildlife resources, enhancement of recreation opportunities, and for other purposes,
the Secretary of the Interior shall construct, operate, and maintain the Central Arizona
Project; and

WHEREAS, pursuant to the provisions of Arizona Revised Statutes §§ 48-
3701, et seq., the Contractor has been organized with the power to enter into a contract
or contracts with the Secretary of the Interior to accomplish the purposes of Arizona
Revised Statutes, §§ 48-3701, et seq.; and

WHEREAS, pursuant to Section 304(b)(1) of the Colorado River Basin
Project Act, the Secretary of the Interior has determined that it is necessary to effect
repayment of the cost of constructing the Central Arizona Project pursuant to a master
contract and that the United States, together with the Contractor, shall be a party to
contracts that are in conformity with and subsidiary to the master contract; and

WHEREAS, the United States and the Contractor entered into Contract
No. 14-06-W-245, Amendment No. 1, dated December 1, 1988, hereinafter referred to
as the "Repayment Contract," a copy of which is attached hereto as Exhibit "A" and by
this reference made a part hereof, whereby the Contractor agrees to repay to the United
States the reimbursable costs of the Central Arizona Project allocated to the Contractor;
and

WHEREAS, the Subcontractor is in need of a water supply and desires to
subcontract with the United States and the Contractor for water service from water

supplies available under the Central Arizona Project; and
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WHEREAS, upon completion of the Central Arizona Project, water shall be
available for delivery to the Subcontractor;

NOW THEREFORE, in consideration of the mutual and dependent
covenants herein contained, it is agreed as follows:

3. DEFINITIONS:

Definitions included in the Repayment Contract are applicable to this
subcontract; provided, however, that the terms "Agricultural Water" or "Irrigation Water"
shall mean water used for the purposes defined in the Repayment Contract an tracts of
land operated in units of more than 5 acres. The first letters of terms so defined are
capitalized herein. As heretofore indicated, a copy of the Repayment Contract is
attached as Exhibit "A." In addition, the following definitions shall apply to this
subcontract:

(a) “Available CAP Supply” shall mean for any given Year all Fourth
Priority Water available for delivery through the Central Arizona Project, water available
from CAP dams and reservoirs other than Modified Roosevelt Dam, and return flows
captured by the Secretary for CAP use.

(b) “Fourth Priority Water” shall mean Colorado River water available
for delivery within the State of Arizona for satisfaction of entittements: (1) pursuant to
contracts, Secretarial reservations, perfected rights, and other arrangements between
the United States and water users in the State entered into or established subsequent to
September 30, 1968, for use on Federal, State, or privately owned lands in the State (for
a total quantity not to exceed 164,652 acre-feet of diversions annually); and (2), after
first providing for the delivery of water under 43 U.S.C. §1524(e), pursuant to the
Repayment Contract for the delivery of Colorado River water for the CAP including use

of Colorado River water on Indian lands.
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4. DELIVERY OF WATER:
4.1  Obligations of the United States. Subject to the terms, conditions,

and provisions set forth herein and in the Repayment Contract, during such periods as it
operates and maintains the Project Works, the United States shall deliver Project Water
for M&I use by the Subcontractor. The United States shall use all reasonable diligence
to make available to the Subcontractor the quantity of Project Water specified in the
schedule submitted by the Subcontractor in accordance with Article 4.4. After transfer of
OMB&R to the Operating Agency, the United States shall make desliveries of Project Water
to the Operating Agency which shall make subsequent delivery to the Subcontractor as

provided herein.
4.2 Temn of Subcontract. This subcontract shall become effective upon

the later of. (i) the date on which it is confirmed as provided for in Article 8.12; (ii) the
date on which the Secretary of the Interior publishes in the Federal Register the
statement of findings described in section 207(c)(1) of the Arizona Water Settlements
Act, 118 Stat. 3478; and (iii) the date on which the Subcontractor has paid or provided
for payment of past M&| water service capital charges as required by the Contractor.
This subcontract shall be for permanent service as that term is used in Section 5 of the
Boulder Canyon Project Act of 1828, 43 U.S.C. §617d. Project Water shall be delivered
under the terms of this subcontract for a period of 100 years beginning January 1 of the
Year following that in which the subcontract becomes effective; provided, that this
subcontract may be renewed upon written request by the Subcontractor upon terms and
conditions of renewal to be agreed upon not later than 1 year prior to the expiration of
this subcontract; and provided, further, that such terms and conditions shall be

consistent with Article 9.9 of the Repayment Contract.

LA A ]
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4.3 Conditions Relating to Delivery and Use. Delivery and use of water

under this subcontract is conditioned on the following, and the Subcontractor hereby
agrees that:

(@)  All uses of Project Water and Return Flow shall be consistent
with Arizona water law unless such law is inconsistent with the Congressional directives
applicable to the Central Arizona Project.

(b)  The system or systems through which water for Agricultural,
M&l (including underground storage), and Miscellaneous purposes is conveyed after
delivery to the Subcontractor shall consist of pipelines, canals, distribution systems, or
other conduits provided and maintained with linings adequate in the Contracting Officer's
judgment to prevent excessive conveyance losses.

(¢) The Subcontractor shall not pump, or within its legal
authority, permit others to pump ground water from within the exterior boundaries of the
Subcontractor's service area, which has been delineated on a map filed with the Con-
tractor and approved by the Contractor and the Contracting Officer, for use outside of
said service area unless such pumping is permitted under Title 45, Chapter 2, Arizona
Revised Statutes, as it may be amended from time to time, and the Contracting Officer,
the Contractor, and the Subcontractor shall agree, or shall have previously agreed, that
a surplus of ground water exists and drainage is or was required; provided, however,
that such pumping may be approved by the Contracting Officer and the Contractor, and
approval shall not be unreasonably withheld, if such pumping is in accord with the Basin
Project Act and upon submittal by the Subcontractor of a written certification from the
Arizona Department of Water Resources or its successor agency that the pumping and
transportation of ground water is in accord with Title 45, Chapter 2, Arizona Revised

Statutes, as it may be amended from time to time.
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(d)  The Subcontractor shall not sell, lease, exchange, forbear or

otherwise transfer Project Water, provided, however, that this does not prohibit

exchanges of Project Water within the State of Arizona covered by separate

agreements; and provided, further, that this does not prohibit effluent exchanges with

Indian tribes pursuant to Article 6.2; and provided, further, that this does not prohibit the
resale or exchange of Project Water within the State of Arizona pursuant to Subarticle
4.3(e).

(e)(i) Project Water scheduled for delivery in any Year under this
subcontract may be used by the Subcontractor or resold, or exchanged by the
Subcontractor pursuant to appropriate agreements approved by the Contracting Officer
and the Contractor. |f said water is resold or exchanged by the Subcontractor for an
amount in excess of that which the Subcontractor is obligated to pay under this
subcontract, the excess amount shall be paid forthwith by the Subcontractor to the
Contractor for application against the Contractor's Repayment Obligation to the United

States; provided, however, that the Subcontractor shall be entitied to recover actual

costs of transportation, treatment, and distribution, including but not limited to capital
costs and OM&R costs.

(i) Project Water scheduled for delivery in any Year under
this subcontract that cannot be used, resold, or exchanged by the Subcontractor may be
made available by the Contracting Officer and Contractor to other users. If such Project
Water is sold to or exchanged with other users, the Subcontractor shall be relieved of its
payments hereunder only to the extent of the amount paid to the Contractor by such
other users, but not to exceed the amount the Subcontractor is obligated to pay under

this subcontract for said water.
(iii) in the event the Subcontractor or the Contracting

Officer and the Contractor are unable to sell any portion of the Subcontractor's Project

6
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Water scheduled for delivery and not required by the Subcontractor, the Subcontractor
shall be relieved of the pumping energy portion of the OM&R charges associated with
the undelivered water as determined by the Contractor.

H Notwithstanding any other provision of this subcontract,
Project Water shall not be delivered to the Subcontractor unless and until the
Subcontractor has obtained final environmental clearance from the United States for the
system or systems through which Project Water is to be conveyed after delivery to the
Subcontractor at the Subcontractor's Project turnout(s). Such system(s) shall include all
pipelines, canals, distribution systems, treatment, storage, and other facilities through or
in which Project Water is conveyed, stored, or treated after delivery to the Subcontractor
at the Subcontractor's Project turnout(s). In each instance, final environmental
clearance will be based upon a review by the United States of the Subcontractor's plans
for taking and using Project Water and will be given or withheld by the United States in
accordance with the Final Environmental Impact Statement — Water Allocations and
Water Service Contracting (FES 82-7, filed March 19, 1982) and the National
Environmental Policy Act of 1969 (83 Stat. 852). Any additional action(s) required on
behalf of the Subcontractor in order to obtain final environmental clearance from the
United States will be identified to the Subcontractor by the United States, and no Project
Water shall be delivered to the Subcontractor unless and until the Subcontractor has
completed all such action(s) to the satisfaction of the United States.

4.4 Procedure for Ordering Water.

{a) Atleast 15 months prior to the date the Secretary expects to
issue the Notice of Complestion of the Water Supply System, or as soon thereafter as is
practicable, the Contracting Officer shall announce by written notice to the Contractor the
amount of Project Water available for delivery during the Year in which said Notice of

Completion is issued (initial Year of water delivery) and during the following Year. Within

7
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30 days of receiving such notice, the Contractor shall issue a notice of availability of
Project Water to the Subcontractor. The Subcontractor shall, within a reasonable period
of time as determined by the Contractor, submit a written schedule to the Contractor and
the Contracting Officer showing the quantity of water desired by the Subcontractor
during each month of said initial Year and the following Year. The Contractor shall notify
the Subcontractor by written notice of the Contractor's action on the requested schedule
within 2 months of the date of receipt of such request.

(b) The amounts, times, and rates of delivery of Project Water to
the Subcontractor during each Year subsequent to the Year following said initial Year of
water delivery shall be in accordance with a water delivery schedule for that Year. Such

schedule shall be determined in the following manner:

() On or before June 1 of each Year beginning with the
Year following the initial Year of water delivery pursuant to this subcontract, the
Contracting Officer shall announce the amount of Project Water available for delivery
during the following Year in a written notice to the Contractor. In arriving at this
determination, the Contracting Officer, subject to the provisions of the Repayment
Contract, shall use his best efforts to maximize the availability and delivery of Arizona's
full entitlement of Colorado River water over the term of this subcontract. Within 30 days
of receiving said notice, the Contractor shall issue a notice of availability of Project Water

to the Subcontractor.
(i) On or before October 1 of each Year beginning with

the Year following said initial Year of water delivery, the Subcontractor shall submit in
writing to the Contractor and the Contracting Officer a water delivery schedule indicating
the amounts of Project Water desired by the Subcontractor during each month of the
following Year along with a preliminary estimate of Project Water desired for the

succeeding 2 years.
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(iii) Upon receipt of the schedule, the Contractor and the
Contracting Officer shall review it and, after consultation with the Subcontractor, shall
make only such modifications to the schedule as are necessary to ensure that the
amounts, times, and rates of delivery to the Subcontractor are consistent with the
delivery capability of the Project, considering, among other things, the availability of
water and the delivery schedules of all subcontractors; provided, that this provision shall
not be construed to reduce annual deliveries to the Subcontractor.

(iv) On or before November 15 of each Year beginning
with the Year following said initial Year of water delivery, the Contractor shall determine
and fumish to the Subcontractor and the Contracting Officer the water delivery schedule
for the following Year which shall show the amount of water to be delivered to the
Subcontractor during each month of that Year, contingent upon the Subcontractor
remaining eligible to receive water under all terms contained herein.

(c)  The monthly water delivery schedules may be amended upon
the Subcontractor's written request to the Contractor. Proposed amendments shall be
submitted by the Subcontractor to the Contractor no later than 15 days before the
desired change is to become effective, and shall be subject to review and modification in
like manner as the schedule. The Contractor shall notify the Subcontractor and the
Contracting Officer of its action on the Subcontractor's requested schedule modification
within 10 days of the Contractor's receipt of such request.

(d) The Contractor and the Subcontractor shall hold the United
States, its officers, agents, and employees, harmless on account of damage or claim of
damage of any nature whatsoever arising out of or connected with the actions of the
Contractor regarding water delivery schedules furnished to the Subcontractor.

(e) In no event shall the Contracting Officer or the Contractor be

required to deliver to the Subcontractor from the Water Supply System in any one month

9




03/13/2007 10:01 FAX B23 883 2412

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

CEHTRAL ARIZONA PROJECT Bo12/035

a total amount of Project Water greater than eleven percent (11%) of the Subcontractor's

maximum entitlement; provided, however, that the Contracting Officer may deliver a

greater percentage in any month if such increased delivery is compatible with the overall
delivery of Project Water to other subcontractors as determined by the Contracting

Officer and the Contractor and if the Subcontractor agrees to accept such increased

deliveries.
4.5 Points of Delivery-Measurement and Responsibility for Distribution
of Water.

(@) The water to be furnished to the Subcontractor pursuant to
this subcontract shall be delivered at turnouts to be constructed by the United States at
such point(s) on the Water Supply System as may be agreed upon in writing by the
Contracting Officer and the Contractor, after consultation with the Subcontractor.

(b) Unless the United States and the Subcontractor agree by
contract to the contrary, the Subcontractor shall construct and install, at its sole cost and
expense, connection facilities required to take and convey the water from the turnouts to
the Subcontractor's service area. The Subcontractor shall furnish, for approval of the
Contracting Officer, drawings showing the construction to be performed by the
Subcontractor within the Water Supply System right-of-way 6 months before starting said
construction. The facilities may be installed, operated, and maintained on the Water
Supply System right-of-way subject to such reasonable restrictions and regulations as to
type, location, method of installation, operation, and maintenance as may be prescribed
by the Contracting Officer.

(¢)  All water delivered from the Water Supply System shall be
measured with equipment furnished and installed by the United States and operated and
maintained by the United States or the Operating Agency. Upon the request of the

Subcontractor or the Contractor, the accuracy of such measurements shall be

10
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investigated by the Contracting Officer or the Operating Agency, Contractor, and
Subcontractor, and any errors which may be mutually determined to have occurred
therein shall be adjusted; provided, that in the event the parties cannot agree on the
required adjustment, the Contracting Officer's determination shall be conclusive.

(d)  Neither the United States, the Contractor, nor the Operating
Agency shall be responsible for the control, carriage, handling, use, disposal, or
distribution of Project Water beyond the delivery point(s) agreed to pursuant to Sub-
article 4.5(a). The Subcontractor shall hold the United States, the Contractor, and the
Operating Agency harmiess on account of damage or claim of damage of any nature
whatsoever for which there is legal responsibility, including property damage, personal
injury, or death arising out of or connected with the Subcontractor's control, carriage,
handling, use, disposal, or distribution of such water beyond said delivery point(s).

46 Temporary Reductions. In addition to the right of the United States

under Subarticle 8.3(a)(iv) of the Repayment Contract temporarily to discontinue or
reduce the amount of water to be delivered, the United States or the Operating Agency
may, after consultation with the Contractor, temporarily discontinue or reduce the
quantity of water to be furnished to the Subcontractor as herein provided for the
purposes of investigation, inspection, maintenance, repair, or replacement of any of the
Project facilities or any part thereof necessary for the fumishing of water to the
Subcontractor, but so far as feasible the United States or the Operating Agency shall
coordinate any such discontinuance or reduction with the Subcontractor and shall give
the Subcontractor due notice in advance of such temporary discontinuance or reduction,
except in case of emergency, in which case no notice need be given. Neither the United
States, its officers, agents, and employees, nor the Operating Agency, its officers,
agents, and employees, shall be liable for damages when, for any reason whatsoever,

any such temporary discontinuance or reduction in delivery of water occurs. If any such

11
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discontinuance or temporary reduction results in deliveries to the Subcontractor of less
water than what has been paid for in advance, the Subcontractor shall be entitled to be
reimbursed for the appropriate proportion of such advance payments prior to the date of
the Subcontractor's next payment of water service charges or the Subcontractor may be
given credit toward the next payment of water charges if the Subcontractor should so

desire.
4.7  Priority in Case of Shortage.  On or before June 1 of each Year,

the Secretary shall announce the Available CAP Supply for the following Year in a
written notice to the Contractor.
(a) Prior to January 1, 2044, a time of shortage shall exist in any
Year in which the Available CAP Supply for that Year is insufficient to satisfy all of the
entittements set forth in subparagraphs (i) through (iii) below:
(i) Three hundred forty-three thousand seventy-nine
(343,079) acre-feet of CAP Indian Priority Water,
(iy ~ Six hundred thirty-eight thousand eight hundred
twenty-three (638,823) acre-feet of CAP M&l Priority
Water; and
(i)  Up to one hundred eighteen (118) acre-feet of CAP
M&l Priority Water converted from CAP NIA Priority
Water under the San Tan Imigation District's CAP
Subcontract.
(b)  On or after January 1, 2044, a time of shortage shall exist in
any Year in which the Available CAP Supply for that Year is insufficient to satisfy all of

the entitlements as set forth in subparagraphs (i) through (iv) below:

12
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Three hundred forty-three thousand seventy-nine
(343,079) acre-fect of CAP Indian Priority Water;

Six hundred thirty-eight thousand eight hundred
twenty-three (638,823) acre-feet of CAP M&I Priority
Water;

Up to forty-seven thousand three hundred three
(47,303) acre-feet of CAP MG&Il Priority Water
converted from CAP NIA Priority Water pursuant to the
Hohokam Agreement; and

Up to one hundred eighteen (118) acre-feet of CAP
M&I Priority Water converted from CAP NIA Priority
Water under the San Tan Irrigation Districts CAP

Subcontract,

(¢} Initial distribution of water in time of shortage.

()

(ii)

If the Available CAP Supply is equal to or less than
eight hundred fifty-three thousand seventy-nine
(853,079) acre-feet, then 36.37518% of the Available
CAP Supply shall be available for delivery as CAP
Indian Priority Water and the remainder shall be
available for delivery as CAP M&| Priority Water.

If the Available CAP Supply is greater than eight
hundred fifty-three thousand seventy-nine (853,079)

acre-feet, then the quantity of water available for

13
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! delivery as CAP Indian Priority Water shall be
determined in accordance with the following equation
and the remainder shall be available for delivery as
CAP M&I Priority Water:

6 I={[32,770 + (E — 853,079)] x W} + (343,079 — {[32,770 + (E — 853,079)] x E})

7 where

| = the quantity of water available for delivery as CAP Indian

Priority Water
10
H E = the sum of the entitlements to CAP Indian Priority Water and
:: CAP M&I Priority Water as described in subparagraphs 4.7(a) or (b),
4 whichever is applicable: and
15
16 W = the Available CAP Supply
17
18 Example A. If, before January 1, 2044, the sum of the entitlements to CAP
v Indian Priority Water and CAP M&I Priority Water as described in
:T subparagraph 4.7(a) is nine hundred eighty-one thousand nine hundred
22 two (343,079 + 638,823 + 0) acre-feet, then the quantity of water available
23 for delivery as CAP Indian Priority Water would be ninety-three thousand
24 three hundred three (93,303) acre-feet plus 25.43800% of the Available
25 CAP Supply.
26
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Example B. If, after January 1, 2044, the sum of the entitiements to CAP

Indian Priority Water and CAP M&I Priority Water as described in

subparagraph 4.7(b) is one million twenty-nine thousand three hundred

twenty-three (1,029,323) acre-feet (343,079 + 638,823 + 47,303 + 118),

then the quantity of water available for delivery as CAP Indian Priority

Water would be one hundred fifty-one thousand six hundred ninety-one

(151,691) acre-feet plus 18.59354% of the Available CAP Supply.

(d) In time of shortage unscheduled CAP Water shall be

redistributed as follows:

()

(ii)

Any water available for delivery as CAP Indian Priority
Water that is not scheduled for delivery pursuant to
contracts, leases or exchange agreements for the
delivery of CAP indian Priority Water shall become
available for delivery as CAP M&l Priority Water.

CAP M&I Priority Water shall be distributed among
those entities with contracts for the delivery of CAP
M&l Priority Water in a manner determined by the
Secretary and the CAP Operating Agency in
consultation with M&| water users to fulfill all delivery
requests to the greatest extent possible. Any water
available for delivery as CAP M& Priority Water that is
not scheduled for delivery pursuant to confracts,

leases or exchange agreements for the delivery of

15
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CAP M&I Priority Water shall become available for
delivery as CAP Indian Priority Water.
(e) Any water remaining after all requests for delivery of CAP
Indian Priority Water and CAP M&d Priority Water have been satisfied shall become

available for delivery as CAP NIA Priority Water.

| 4] Nothing in this paragraph 4.7 shall be construed to allow or
authorize any CAP Contractor or CAP Subcontractor to receive, pursuant to such
contracts, CAP water in amounts greater than such contractor’s entitlement.

4.8  Secretarial Control of Return Flow.

(a) The Secretary reserves the right to capture all Return Flow
flowing from the exterior boundaries of the Contractor's Service Area as a source of
supply and for distribution to and use of the Central Arizona Project to the fullest extent
practicable. The Secretary also reserves the right to capture for Project use Return Flow
which originates or results from water contracied for from the Central Arizona Project
within the boundaries of the Contractor's Service Area if, in his judgment, such Return
Flow is not being put to a beneficial use. The Subcontractor may recapture and reuse or
sell its Return Flow; provided, however, that such Return Flow may not be sold for use
outside Maricopa, Pinal, and Pima Counties; and provided, further, that this does not
prohibit effluent exchanges with Indian tribes pursuant to Article 6.2, The Subcontractor
shall, at least 60 days in advance of any proposed sale of such water, fumish the

following information in writing to the Contracting Officer and the Contractor:

*E xR

LA 2k i
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(i) The name and address of the prospective buyer.
(i) The location and proposed use of the Return Flow.
(iii) The price to be charged for the Return Flow.

(b)  The price charged for the Return Flow may cover the cost
incurred by the Subcontractor for Project Water plus the cost required to make the
Return Flow usable. If the price received for the Return Flow is greater than the costs
incurred by the Subcontractor, as described above, the excess amount shall be forthwith
returned by the Subcontractor to the Contractor for application against the Contractor's
Repayment Obligation to the United States. Costs required to make Return Flow usable
shall include but not be limited to capital costs and OM&R costs including transportation,
treatment, and distribution, and the portion thereof that may be retained by the Subcon-
tractor shall be subject to the advance approval of the Contractor and the Contracting
Officer.

(c) Any Return Flow captured by the United States and
determined by the Contracting Officer and the Contragtor to be suitable and available for
use by the Subcontractor may be delivered by the United States or Operating Agency to
the Subcontractor as a part of the water supply for which the Subcontractor subcontracts
hereunder and such water shall be accounted and paid for pursuant to the provisions

hereof.

(d) All capture, recapture, use, reuse, and sale of Return Flow
under this article shall be in accord with Arizona water law unless such law is

inconsistent with the Congressional directives applicable o the Central Arizona Project.

17
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4.9 Water and Air Pollution Control. The Subcontractor, in carrying out

this subcontract, shall comply with all applicable water and air poliution laws and
regulations of the United States and the State of Arizona and shall obtain all required
permits or licenses from the appropriate Federal, State, or local authorities.

4.10 Quality of Water. The operation and maintenance of Project
facilities shall be performed in such manner as is practicable to maintain the quality of
water made available through such facilities at the highest level reasonably attainable as
determined by the Contracting Officer. Neither the United States, the Contractor, nor the
Operating Agency warrants the quality of water and is under no obligation to construct or
fumish water treatment facilities to maintain or better the quality of water. The
Subcontractor waives its right to make a claim against the United States, the Operating
Agency, the Contractor, or another subcontractor because of changes in water quality
caused by the commingling of Project Water with other water.

4.11 Exchanae Water.

(a) Where the Contracting Officer determines the Subcontractor
is physically able to receive Colorado River mainstream water in exchange for or in
replacement of existing supplies of water from surface sources other than the Colorado
River, the Contracting Officer may require that the Subcontractor accept said
mainstream water in exchange for or in replacement of said existing supplies pursuant to
the provisions of Section 304(d) of the Basin Project Act; provided, however, that a sub-
contractor on the Project aqueduct shall not be required to enter into exchanges in which
existing supplies of water from surface sources are diverted for use by other

subcontractors downstream on the Project agueduct.

18
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(b) I, in the event of shortages, the Subcontractor has yielded
water from other surface water sources in exchange for Colorado River mainstream
water supplied by the Contractor or the Operating Agency, the Subcontractor shall have
first priority against other users supplied with Project Water that have not yielded water
from other surface water sources but only in quantities adequate to replace the water so

yielded.
4.12 Entitlement to Project M&| Water.

(8) The Subcontractor is entitled to take a maximum of
2,606 acre-feet of Project Water for M&I uses including but not limited to underground

storage.

(b) If at any time during the term of this subcontract there is
available for allocation additional M&! Project Water, or Agricultural Water converted to
M&I use, it shall be delivered to the Subcontractor at the same water service charge per
acre-foot and with the same priority as other M&l Water, upon execution or amendment
of an appropriate subcontract among the United States, the Contractor, and the
Subcontractor and payment of an amount equal to the acre-foot charges previously paid
by other subcontractors pursuant to Article 5.2 hereof plus interest. In the case of
Agricultural Water conversions, the payment shall be reduced by all previous payments
of agricultural capital charges for each acre-foot of water converted. The interest due
shall be calculated for the period between issuance of the Notice of Completion of the
Water Supply System and execution or amendment of the subcontract using the

weighted interest rate received by the Contractor on all investments during that period.

19
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413 Delivery of Project Water Prior to Completion of Project Works.

Prior to the date of issuance of the Notice of Completion of the Water Supply System by
the Secretary, water may be made available for delivery by the Secretary on a "when
available” basis at a water rate and other terms to be determined by the Secretary after
consultation with the Contractor.

5. PAYMENTS:

51  Water Service Charges for Payment of Operation, Maintenance, and
Replacement Costs. Subject to the provisions of Article 5.4 hereof, the Subcontractor
shall pay in advance for Project OM&R costs estimated to be incurred by the United
States or the Operating Agency. At least 15 months prior to first delivery of Project
Water, or as soon thereafter as is practicable, the Contractor shall furnish the
Subcontractor with an estimate of the Subcontractor's share of OM&R costs to the end
of the initial Year of water delivery and an estimate of such costs for the following Year.
Within a reasonable time of the receipt of said estimates, as determined by the
Contractor, but prior to the delivery of water, the Subcontractor shall advance to the Con-
tractor its share of such estimated costs to the end of the initial month of water delivery
and without further notice or demand shall on or before the first day of each succeeding
month of the initial Year of water delivery and the following Year advance to the
Contractor in equal monthly instaliments the Subcontractor's share of such estimated
costs. Advances of monthly payments for each subsequent Year shall be made by the
Subcontractor to the Contractor on the basis of annual estimates to be furnished by the
Contractor on or before June 1 preceding each said subsequent Year and the advances

of payments for said estimated costs shall be due and payable in equal monthly
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payments on or before the first day of each month of the subsequent Year. Differences
between actual OM&R costs and estimated OM&R costs shall be determined by the
Contractor and shall he adjusted in the next succeeding annual estimates; provided,
however, that if in the opinion of the Contractor the amount of any annual OM&R
estimate is likely to be insufficient to cover the above-mentioned costs during such
period, the Contractor may increase the annual estimate of the Subcontractor's OM&R
¢osts by written notice thereof to the Subcontractor, and the Subcontractor shall forthwith
increase its remaining monthly payments in such Year to the Contractor by the amount
necessary to cover the insufficiency. All estimates of OM&R costs shall be accompanied
by data and computations relied on by the Contractor in determining the amounts of the

estimated OM&R costs and shall be subject to joint review by the Subcontractor and the

Contractor.

5.2 Ma&I Water Service Charges.
(a) Subject to the provisions of Article 5.4 hereof and in addition

to the OM&R payments required in Article 5.1 hereof, the Subcontractor shall, in advance
of the delivary of Project M&l Water by the United States or the Operating Agency, make
payment to the Contractor in equal semiannual installments of an M&I Water service
capital charge based on a maximum entitlement of 2,606 acre-feet per year multiplied by
the rate established by the Contractor for that year.

(b) The M&l Water service capital charge may be adjusted
periodically by the Contractor as a result of repayment determinations provided for in the
Repayment Contract and to reflect all sources of revenue, but said charge per acre-foot

shall not be greater than the amount required to amortize Project capital costs allocated

21
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to the M&I function and determined by the Contracting Officer to be a part of the
Contractor's Repayment Obligation. Such amortization shall include interest at 3.342
percent per annum. If any adjustment is made in the M&I Water service capital charge,
notice thereof shall be given by the Contractor to the United States and to the
Subcontractor on or before June 1 of the Year preceding the Year the adjusted charge
becomes effective. The M&I Water service capital charge payment for the initial Year
shall be advanced to the Contractor in equal semiannual installments on or before
December 1 preceding the initial Year and June 1 of said initial Year; provided, however,
that the payment of the initial M&l Water service capital charge shall not be due until the
Year in which Project Water is available to the Subcontractor after Notice of Completion
of the Water Supply System is issued. Thereafter, for each subsequent Year, payments
by the Subcontractor in accordance with the foregoing provisions shall be made in equal
semiannual instaliments on or before the December 1 preceding said subsequent Year
and the June 1 of said subsequent Year as may be specified by the Contractor in written
notices to the Subcontractor.

() Payment of all M&l Water service capital and corresponding
OM&R charges becoming due hereunder prior to or on the dates stipulated in Articles
5.1 and 5.2 is a condition precedent to receiving M&l Water under this subcontract.

(d) Al payments to be made to the Contractor or the United
States under Articles 5.1 and 5.2 hereof shall be made by the Subcontractor as such
payments fail due from revenues legally available to the Subcontractor for such payment
from the sale of water to its water users and from any and all other sources which might

be legally available; Provided, That no portion of the general taxing authority of the

22
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Subcontractor, nor its general funds, nor funds from ad valorem taxes are obligated by
the provisions of this subcontract, nor shall such sources be liable for the payments,
contributions, and other costs pursuant to this subcontract, or to satisfy any obligation
hereunder unless duly and lawifully allocated and budgeted for such purpose by the
Subcontractor for the applicable budget year; and Provided, further, That no portion of
this agreemént shall ever be construed to create an obligation superior in lien to or on a
parity with the Subcontractor's revenue bonds now or hereafter issued. The
Subcontractor shall levy and impose such necessary water service charges and rates
and use all the authority and resources available to it fo collect all such necessary water
service charges and rates in order that the Subcontractor may meet its obligations
hereunder and make in full all payments required under this subcontract on or before the
date such payments become due.

5.3 Loss of Entitlement. The Subcontractor shall have no right to
delivery of water from Project facilities during any period in which the Subcontractor may
be in arrears in the payment of any charges due the Contractor. The Contractor may sell
to another entity any water determined to be available under the Subcontractor's
entittement for which payment is in arrears; provided, however, that the Subcontractor
may regain the right to use any unsold portion of the water determined to be available
under the original entittement upon payment of all delinquent charges plus any
difference between the subcontractual obligation and the price received in the sale of the
water by the Contractor and payment of charges for the current period.

5.4 Refusal to Accept Delivery. In the event the Subcontractor fails or

refuses in any Year to accept delivery of the quantity of water available for delivery to

23
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and required to be accepted by it pursuant to this subcontract, or in the event the
Subcontractor in any Year fails to submit a schedule for delivery as provided in Article
4.4 hereof, said failure or refusal shall not relieve the Subcontractor of its obligation to

make the payments required in this subcontract.

556 Charge for Late Payments. The Subcontractor shall pay a late

payment charge on installments or charges that are received after the due date. The
late payment charge percentage rate calculated by the Department of the Treasury and

published quarterly in the Federal Register shall be used; provided, that the late

payment charge percentage rate shall not be less than 0.5 percent per month. The late
payment charge percentage rate applied on an overdue payment shall remain in effect
until payment is received. The late payment rate for a 30-day period shall be determined
on the day immediately following the due date and shall be applied to the overdue
payment for any portion of the 30-day period of delinquency. In the case of partial late
payments, the amount received shall first be applied to the late charge on the overdue

payment and then to the overdue payment.

6. GENERAL PROVISIONS:
6.1 Repayment Contract Controlling. Pursuant to the Repayment

Contract, the United States has agreed to construct and, in the absence of an approved
Operating Agency, to operate and maintain the works of the Central Arizona Project and
to deliver Project Water to the various subcontractors within the Project Service Area;
and the Contractor has obligated itself for the payment of various costs, expenses, and
other amounts allocated to the Contractor pursuant to Article 9 of the Repayment
Contract. The Subcontractor expressly approves and agrees to all the terms presently

set out in the Repayment Contract including Subarticle 8.8(b)(viii) thereof, or as such
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terms may be hereafter amended, and agrees to be bound by the actions to be taken
and the determinations to be made under that Repayment Contract, except as otherwise

provided herein.
6.2 Effluent Exchanges. The Subcontractor may enter into direct

effluent exchanges with Indian entities that have received an allocation of Project Water
and receive all benefits from the exchange.

6.3 Notices. Any notice, demand or request authorized or required by
this subcontract shall be deemed to have been given when mailed, postage prepaid, or
delivered to the Regional Director, Lower Colorado Region, Bureau of Reclamation, P.O.
Box 61470, Boulder . City, Nevada 89006-1470, on behalf of the Contractor or
Subcontractor; to the Central Arizona Water Conservation District, P. O. Box 43020,
Phoenix, Arizona 85080, on behalf of the United States or Subcontractor; and to the
Cave Creek Water Company, 21410 N. 19" Avenue, Suite 201, Phoenix, Arizona 85027,
on behalf of the United States or Contractor. The designation of the addressee or the

address may be changed by notice given in the same manner as provided in this Article

for other notices.

6.4 Water Conservation Program.

(a) While the contents and standards of a given water
conservation program are primarily matters of State and local determination, there is a
strong Federal interest in developing an effective water conservation program because
of this subcontract. The Subcontractor shall develop and implement an effective water
conservation program for all uses of water that is provided from or conveyed through

Federally constructed or Federally financed facilities. That water conservation program

25
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shall contain definite goals, appropriate water conservation measures, and time
schedules for meeting the water conservation objectives.

(b) A water conservation program, acceptable to the Contractor
and the Contracting Officer, shall be in existence prior to one or all of the following: (1)
service of Federally stored/conveyed water; (2) transfer of operation and maintenance of
the Project facilities to the Contractor or Operating Agency; or (3) transfer of the Project
to an operation and maintenance status. The distribution and use of Federally
stored/conveyed water and/or the operation of Project facilities transferred to the
Contractor shall be consistent with the adopted water conservation program. Following
execution of this subcontract, and at subsequent 5-year intervals, the Subcontractor
shall resubmit the water conservation plan to the Contractor and the Contracting Officer
for review and approval. After review of the results of the previous 5§ years and after
consultation with the Contractor, the Subcontractor, and the Arizona Department of
Water Resources or its successor, the Contracting Officer may require modifications in
the water conservation program to better achieve program goals.

6.5 Rules, Requlations, and Detarminations.

(a) The Contracting Officer shall have the right to make, after an
opportunity has been offered to the Contractor and Subcontractor for consultation, rules
and regulations consistent with the provisions of this subcontract, the laws of the United
States and the State of Arizona, to add to or to modify them as may be deemed proper
and necessary to carry out this subcontract, and to supply necessary details of its
administration which are not covered by express provisions of this subcontract. The

Contractor and Subcontractor shall observe such rules and regulations.
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(b)  Where the terms of this subcontract provide for action to be
based upon the opinion or determination of any party to this subcontract, whether or not
stated to be conclusive, said terms shall not be construed as permitting such action to be
predicated upon arbitrary, capricious, or unreasonable opinions or determinations. In
the event that the Contractor or Subcontractor questions any factual determination made
by the Contracting Officer, the findings as to the facts shall be made by the Secretary
only after consultation with the Contractor or Subcontractor and shall be conclusive upon
the parties.

6.6  Officials Not to Benefit.

(a) No Member of or Delegate to Congress or Resident
Commissioner shall be admitted to any share or part of this subcontract or to any benefit
that may arise herefrom. This restriction shall not be construed to extend to this
subcontract if made with a corporation or company for its general benefit.

(b)  No official of the Subcontractor shall receive any benefit that
may arise by reason of this subcontract other than as a water user within the Project and
in the same manner as other water users within the Project.

6.7 Assignment Limited--Successors and Assigns Obligated. The
provisions of this subcontract shall apply to and bind the successors and assigns of the
parties hereto, but no assignment or transfer of this subcontract or any part or interest
therein shall be valid until approved by the Contracting Officer.

6.8 Judicial Remedies Not Foreclosed. Nothing herein shall be
construed (a) as depriving any party from pursuing and prosecuting any remedy in any

appropriate court of the United States or the State of Arizona which would otherwise be

27




03/13/72007 10:04 FAX B23 BB9 2412 CENTRAL ARIZOMA FROJECT A 030/035

10

11

12

13

14

15

16

17

18

19

20

21

22

23

25

26

available to such parties even though provigsions herein may declare that determinations
or decisions of the Secretary or other persons are conclusive or (b) as depriving any
party of any defense thereto which would otherwise be available.

6.9 Books, Records, and Reports. The Subcontractor shall establish

and maintain accounts and other books and records pertaining to its financial
transactions, land use and crop census, water supply, water use, changes of Project
works, and to other matters as the Contracting Officer may require. Reports thereon
shall be furnished to the Contracting Officer in such form and on such date or dates as
he may require. Subject to applicable Federal laws and regulations, each party shall
have the right during office hours to examine and make copies of each other's books and
records relating to matters ¢overed by this subcontract.

6.10 Equal Opportunity. During the performance of this subcontract, the
Subcontractor agrees as follows:

(a) The Subcontractor shall not discriminate against any
employee or applicant for employment because of race, color, religion, sex, or national
origin. The Subcontractor shall take affirmative action to ensure that applicants are
employed, and that employees are treated during employment without regard to their
race, color, religion, sex, or national origin. Such action shall include, but not be limited
to the following: Employment, upgrading, demotion, or transfer, recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. The Subcontractor

agrees to post in conspicuous places, available to employees and applicants for
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employment, notices to be provided setting forth the provisions of this nondiscrimination
clause.

(b)  The Subcontractor shall, in all solicitations or advertisements
for employees placed by or on behalf of the Subcontractor, state that all qualified
applicants shall receive consideration for employment without discrimination because of
race, color, religion, sex, or national origin.

(¢) The Subcontractor shall send to each labor union or
representative of workers with which it has a collective bargaining agreement or other
contract or understanding, a notice, to be provided by the Contracting Officer, advising
said labor union or workers' representative of the Subcontractor's commitments under
Section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of
the notice in conspicuous places available to employees and applicants for employment.

(d) The Subcontractor shall comply with all provisions of
Executive Order No. 11246 of September 24, 1965, as amended, and of the rules,

regulations, and relevant orders of the Secretary of Labor.

(e) The Subcontractor shall furnish all information and reporis
required by said amended Executive Order and by the rules, regulations, and orders of
the Secretary of Labor, or pursuant thereto, and shall permit access to its books,
records, and accounts by the Contracting Officer and the Secretary of Labor for
purposes of investigation to ascertain compliance with such rules, regulations, and

orders.

)] In the event of the Subcontractor's noncompliance with the

nondiscrimination clauses of this subcontract or with any of such rules, regulations, or
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orders, this subcontract may be canceled, terminated, or suspended, in whole or in part,
and the Subcontractor may be declared ineligible for further Government contracts in
accordance with procedures authorized in said amended Executive Order and such
other sanctions may be imposed and remedies invoked as provided in said amended
Executive Order, or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

()  The Subcontractor shall include the provisions of paragraphs
(a) through (g) in every subcontract or purchase order uniess exempted by the rules,
regulations, or orders of the Secretary of Labor issued pursuant to Section 204 of said
amended Executive Order, so that such provisions shall be binding upon each
subcontractor or vendor. The Subcontractor shall take such action with respect to any
subcontract or purchase order as may be directed by the Secretary of Labor as a means
of enforcing such provisions, including sanctions for noncompliance; provided, however,
that in the event a Subcontractor becomes involved in, or is threatened with, litigation
with a subcontractor or vendor as a resuit of such direction, the Subcontractor may
request the United States to enter into such litigation to protect the interest of the United
States.

6.11 Title VI, Civil Rights Act of 1964.

(a) The Subcontractor agrees that it shall comply with Title VI of
the Civil Rights Act of July 2, 1964 (78 Stat. 241), and all requirements imposed by or
pursuant to the Department of the Interior Regulation (43 CFR 17) issued pursuant to
that title to the end that, in accordance with Title VI of that Act and the Regulation, no

person in the United States shall, on the grounds of race, color, or national origin be
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exciuded from participation in, be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity for which the Subcontractor receives
financial assistance from the United States and hereby gives assurance that it shall
immediately take any measures to effectuate this agreement.

b) If any real properlty or structure thereon is provided or
improved with the aid of Federal financial assistance extended to the Subcontractor by
the United States, this assurance obligates the Subcontractor, or in the case of any
transfer of such property, any transferee for the period during which the real property or
structure is used for a purpose involving the provision of similar services or benefits. If
any personal property is so provided, this assurance obligates the Subcontractor for the
period during which it retains ownership or possession of the property. In all other
cases, this assurance obligates the Subcontractor for the period during which the
Federal financial assistance is extended to it by the United States.

(c) This assurance is given in consideration of and for the
purpose of obtaining any and all Federal grants, loans, contracts, property, discounts, or
other Federal financial assistance extended after the date hereof to the Subcontractor by
the United States, including installment payments after such date on account of
arrangements for Federal financial assistance which were approved before such date.
The Subcontractor recognizes and agrees that such Federal financial assistance shall
be extended in reliance on the representations and agreements made in this assurance,
and that the United States shall reserve the right to seek judicial enforcement of this
assurance. This assurance is binding on the Subcontractor, its successors, transferees,

and assignees.
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6.12 Confirmation of Subcontract. The Subcontractor shall promptly seek
a final decree of the proper court of the State of Arizona approving and confirming the
subcontract and decreeing and adjudging it to be lawful, valid, and binding on the
Subcontractor. The Subcontractor shall furnish to the United States a certified copy of
such decree and of all pertinent supporting records. This subcontract shall not be
binding on the United States, the Contractor, or the Subcontractor until such final decree
has been entered.

6.13 Contingent on Appropriation or Allotment of Funds. The expenditure

or advance of any money or the performance of any work by the United States
hereunder which may require appropriation of money by the Congress or the allotment of
funds shall be contingent upon such appropriation or allotment being made. The failure
of the Congress to appropriate funds or the absence of any allotment of funds shall not
relieve the Subcontractor from any obligation under this subcontract. No liability shall
accrue to the United States in case such funds are not appropriated or aliotted.

IN WITNESS WHEREOF, the parties heroto have executed this

subcontract No. the day and year first above-written.
Legal Review and Approval THE UNITED STATES OF AMERICA
By: _ By:

Field Solicitor Regional Director

Phoenix, Arizona Lower Colorado Region
Bureau of Reclamation
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Secretary

Attest:

Title:
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CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

By:
President

CAVE CREEK WATER COMPANY

By:
Title:




P.0. Box 43020 * Phoenix, AZ 85080-3020
23636 N. 7th Street » Phoenix, AZ 85024

623-869-2333 » www.cap-az.com

RECEIVED

October 12, 2006 OCT 1 g 7ii4

Mr. Leo Commandeur

V.P. Business Development
Global Water Resources

21410 North 19™ Avenue, Ste. 201
Phoenix, Arizona 85027

Subject: Amendment No. 1 to Cave Creek Water Compariy’s Central Arizona
Project Water Service Subcontract and Assignment

Dear Mr. Commandeur:

Enclosed areAfully executed duplicate originals of Amendment No. 1 to Cave Creek’s
Central Arizona Project water service subcontract and the Assignment transferring
Bermneil’s entitlement to 200 acre-feet of Central Arizona Project water to Cave Creek

Water Company.

The Amendment must now be validated in a court of competent jurisdiction. The
procedures for validating the amendment are described in A.R.S. §§ 48-3731 through 48-
3734. Please provide the Central Arizona Water Conservation District with a copy of the
pleadings filed in the validation proceedings and with-three certified copies of the court

judgment validating the amendment.

Very truly yours,

/(X'//é}éf(;:Z /é’umm)

Sheila Brennemann
Paralegal

lo:wpdocs\sb\Commandeur.itr
221.01

Enclosures
cc: w/out encls.: Paul Nelson, USBR
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AGREEMENT AMONG THE UNITED STATES,
THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT,
- AND THE CAVE CREEK WATER COMPANY

AMENDMENT NO. 1 TO WATER SERVICE SUBCONTRACT

THIS AGREEMENT is made and entered into this/## _ day of September~

20006
1999, by and among the United States of America, hereinafter referred to as the "United

~ States," acting through the Secretary of the Interior, the Central Arizona Water Conservation
District (the "Contractor"), and the Cave Creek Water Company (the "Subcontractor").
Recitals
WHEREAS, the United States, the Contractor, and the Subcontractor have entered into
a "Subcontract Among the United States, the Central Arizona Water Conservation District,
and the Cave Creek Water Company, Provided for Water Service, Central Arizona Project,”
Subcontract No. 6-07-30-W0111 (the "Water Service Subcontract"); and

WHEREAS, Berneil Water Company ("Berneil") entered into a "Subcontract Among

the United States, the Central Arizona Water Conservation District, and Berneil Water

Company, Provided for Water Service, Central Arizona Project,” Subcontract No. 5-07-30-
WO0080 (the "Berneil Subcontract"); and

WHEREAS, pursuant to an agreement among Berneil and the Subcontractor, Berneil
has agreed to assign all right, title and interest in 200 acre-feet of the Berneil Subcontract to
the Subcontractor, and Berneil and the Subcontractor have executed a Partial Assignment of
Rights and As.sumption of Obligations of the Berneil Subcontract.

N OW, THEREFORE, the parties hereto agree as follows:

1. Definitions. The definitions used in the Water Service Subcontract shall als'o

be applicable to this Agreement.



2. Amendment of Subarticle 4.12(a). Subarticle 4.12(a) of the Water Service

Subcontract is hereby amended to read as follows:

"4.12 Entitlement to Project Water.

(a) For the Year in which the Secretary issues the Notice of
Completion of the Water Supply System, the Subcontractor's entitlement
to Project Water for M&I uses shall be determined by the Contractor
after consultation with the Subcontractor and the Contracting Officer.
Commencing with the Year following that in which the Secretary issues
the Notice of Completion of the Water Supply System, the Subcontractor
is entitled to take a maximum of 1,800 acre-feet of Project Water for
M&I uses including but not limited to ground water recharge.”

3. Amendment of Subarticle 5.2(a).  Subarticle 5.2(a) of the Water Service

Subcontract is hereby amended to read as follows:

"5.2 M&I Water Service Charges.

(a) Subject to the provisions of Article 5.4 hereof and in addition
to the OM&R payments required in Article 5.1 hereof, the
Subcontractor shall, in advance of the delivery of Project M&I Water by
the United States or the Operating Agency, make payment to the
Contractor in equal semiannual instaliments of an M&I water service
capital charge based on a maximum entitlement of 1,800 acre-feet per
year multiplied by the rates set forth in the following schedule.

Payment for the : Payment due for each acre-

calendar year of foot of purchased capacity
1988-1993 $5
1994 6
1995 8
1996 10
1997 12
1998 14
1999 : 15
2000 16
2001 ‘ 17
2002 18
2003 . 19
2004 20
2005 ' 21

2006 22



Payment for the Payment due for each acre-

calendar year of foot of purchased capacity
2007 23
2008 24
2009 25
2010 26
2011 27
2012 28
2013 29
2014 30
2015 31
2016 32
2017 33
2018 34
2019 35
2020 36
2021 37
2022 38
2023 39
2024 40
2025 - through the end of the term 40

4.

of the subcontract”

Amendment of Subarticle 5.2(c). Subarticle 5.2(c) of the Water Service

Subcontract is hereby amended to read as follows:

5.

“(a) On or before the first anniversary date of execution of this
subcontract (October 24) and on or before each succeeding anniversary,
the Subcontractor shall pay, in addition to all other payments required
herein, an M&I subcontract charge. The subcontract charge shall be
$2.00 per acre-foot for 1,800 acre-feet of M&I water. Prior to the date
of issuance of the Notice of Completion of the Water Supply System, the
subcontract charge shall be paid each Year by the Subcontractor to the
United States. The Contracting Officer shall advise the Contractor of the
amounts and dates of the Subcontractor's payments. After the date of
issuance of the Notice of Completion of the Water Supply System, the
subcontract charge shall be paid each Year to the Contractor by the
Subcontractor and the Contractor shall credit the revenues obtained from
the subcontract charge against the Subcontractor's water service charges
payable to the Contract that Year."

Within twenty (20) days of the execution of this Agreement by all parties

hereto, the Subcontractor shall seek a final decree of the proper court of the State of Arizona



decreeing and adjudging this Agreement to be valid and binding upon and enforceable against
the Subcontractor. The Subcontractor shall furnish the United States and the Contractor a
certified copy of such decree and of all pertinent supporting records. This Agreement shall
not become effective until sﬁch final decree has been entered and no further appeal of that
decree is possible, and until the Contractor has received payment of all amounts owed under
the Berneil Subcontract.

6. Except as amended herein, all terms, conditions, and provisions of the Water
Service Subcontract shall remain unchanged and in full force _and effect.

IN WITNESS WHEREOF, the parties hereto have executed this Amendment No. 1 to

Subcontract No. 6-07-30-W0111 the day and year first above-written.

-THE UNITED STATES OF AMERIC

o ST ).

Revgi‘c‘)/nal"bir‘éctor /

Legal Review and Approval

By: /
Field Solicitor
Phoenix, Arizona

Lower Colorado Region
Bureau of Reclamation

CENTRAL ARIZONA WATER
CONSERVATION
A
Attest: \ By:__s
Secretary President

CAVE CREEK WATER COMPANY

Anes%,ﬁ%&;‘
Secretary

:swD:\DATA\AGREEMEN\CAVECRK.AMD



CONFIDENTIAL
Exhibit A-11
Pages 44-142

United States
Department of the Interior
Bureau of Reclamation

Subcontract among the United States,
the Central Arizona Water
Conservation District, and the Cave
Creek Water Co.
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MORRILL & ARONSON PL.C.

ATTORNEYS AT LAW

ONE EAST CAMELBACK ROAD, SUITE 340
PHOENIX, ARIZONA 85012-1648
(602) 263-8993

K. LAYNE MORRILL
MARTIN A. ARONSON

JOHN T. MOSHIER' FAX (602) 2685-9544
SCOTT D. LARMORE
STEPHANIE L. SAMUELSON WRITER'S DIRECT LINE
ROBERT J. MOON
JAMES M. SHINN 602-650-4121
WRITER'S E-MAIL
lmorrill@maazlaw.com
LE NUMBER
36952-0001
March 7, 2007

Via Email and U.S. Mail

Suzanne K. Ticknor

Central Arizona Project

2636 North 7™ Street

Phoenix, Arizona 85024

Re:  Cave Creek Water Company CAP Subcontracts and Entitlements
Dear Suzanne:

The Court signed and entered the Final Judgment and the Order of Immediate Possession
this morning, the First Closing under the transaction documents has occurred, and I am therefore
enclosing the joint letter from Cave Creek Water Co. and the Town of Cave Creek concerning
interim operation of the CAP subcontracts and entitlements until the Final Order in
Condemnation is entered.

Very truly yours,

MORRILL & ARONSON, P.L.C.

7C

K. Layne Morril

KIM:dlm
Enclosure

cc: Marvin S. Cohen (w/encl.)

EXHIBIT

i ~|2
H:\10004.DIR\CCWC Sale Transaction\007 Central AZ Project Ltr.doc 8 ‘L
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MORRILL & ARONSON PL.C.

ATTORNEYS AT LAW
K. LAYNE MORRILL ONE EAST CAMELBACK ROAD, SUITE 340
M.ARTIN A. ARONSON PHOENIX, ARIZONA 85012-1648

JOHN T. MOSHIER
SCOTT D. LARMORE

(602) 263-8993
FAX (B02) 285-9544

STEPHANIE L. SAMUELSON WRITER'S DIRECT LINE
ROBERT J. MOON
JAMES M. SHINN 602-650-4121
WRITER'S E-MAIL
1morrill@maazlaw.com
{LE NUMBER
36952-0001

March 6, 2007

Suzanne K. Ticknor
Central Arizona Project
2636 North 7™ Street
Phoenix, Arizona 85024

Re:  Cave Creek Water Company CAP Subcontracts and Entitlements
Dear Suzanne:

We are providing this joint letter to you to evidence the agreements of Cave Creek Water
Co., an Arizona corporation (“CCWC”) and the Town of Cave Creek, an Arizona municipal
corporation (the “Town”), concerning CCWC’s existing subcontract and CAP entitlements as
well as those additional subcontracts and entitlements that are currently in process.

As you know, on April 5, 2005, the Town filed an action to condemn the assets of CCWC
for use as a municipal water utility. CCWC and the Town have recently agreed to settle their
differences and that settlement is being incorporated into a final judgment in the condemnation
case.

On March 5, the Town Council and the CCWC Board of Directors approved the
condemnation settlement. Pursuant to that settlement, the Maricopa County Superior Court will
be asked to sign on Wednesday a Stipulated Final Judgment in the condemnation case and a
Stipulated Order for Immediate Possession in the condemnation case. Once the Judgment and
the Order are signed, the Town will release the down payment to CCWC and will assume all
operations. Once the Town has its financing in place, the deferred balance of the purchase price
will be paid, a satisfaction of the judgment will be filed with the Court and the Court will enter
the Final Order in Condemnation which will vest in the Town title to all of the assets that are
subject to the settlement agreement in the condemnation action.

It is the intent of the Town and of CCWC that all of CCWC’s CAP subcontracts and
entitlements both under the presently existing subcontract and under the new subcontract which

MAR 9 2007



March 6, 2007
Page 2

is in process, are included in the condemnation judgment and will be formally assigned by
CCWC to the Town after the Final Order in Condemnation is entered.

Beginning at noon on Wednesday, March 7%, the Town will commence operation of the
CCWC water system. We understand that until assignment of the CAP subcontracts and
entitlements to the Town has been finally approved:

(a) CAP will continue to bill CCWC for water delivered, for annual fees, and for any
payments required in connection with additional allocations currently in process
or that may arise. CCWC will promptly provide all such billings to the Town.
The Town agrees that it will pay all such bills and obligations with respect to the
CAP subcontracts and entitlements prior to their becoming delinquent and shall
also provide CCWC evidence of payment concurrently with the making of the
payment;

(b) The Town will provide to CAP its monthly delivery reports prior to deadlines
established by CAP and shall concurrently provide CCWC a copy of all such
delivery reports; and

(©) The Town shall provide to CAP all requests, estimates, projections and other
documents required in connection with the CAP subcontract and allocations and
shall concurrently provide a copy of all such items to CCWC.

When the new CAP subcontract is returned to CAP from the Secretary of the Interior,
CAP will provide that approved subcontract to CCWC so that the proceeding for judicial
validation can be filed. CCWC and the Town agree that the Town, through Marvin S. Cohen,
Esq., shall undertake the filing and prosecution of that proceeding in the name of CCWC, at the
Town’s sole cost and expense. Prior to filing any pleading with the court in the validation
action, Marvin S. Cohen shall provide drafts to Martin A. Aronson, Esq., for review and
approval prior to filing.

After the Final Order in Condemnation has been signed and entered by the Court, CCWC
will request CAP to prepare the appropriate transfer documents to transfer the CAP subcontracts
and entitlements to the Town and agrees that, upon receipt of those assignments, it will execute
them and return them to CAP for forwarding to the Secretary of the Interior for approval.

Based upon our respective conversations with you, we believe that the procedures
outlined and agreed upon herein are acceptable to CAP. If that is not correct, or you have any
suggestions as to how we should consider the agreed upon procedures, please let us know.
H:\10004. DIR\CCWC Sale Transaction\006B Central AZ Project Ltr.doc



March 6, 2007
Page 3

Very truly yours,

MORRILL & ARONSON, P.L.C.

—_—

zLayne MOM

Counsel for Cave Creek Water Co.

SACKS TIERNEY, P.A.

Marvin S. Cohen
Counsel for Town of Cave Creek

KLM:dlm

H:\10004 . DIR\CCWC Sale Transaction\006B Central AZ Project Ltr.doc
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MAR-13-2007 14:1@ From:TOWN OF CAVE CREEK 480 488 2263 To:Sacks Tiernes P A P.272
Page 1 of 1

usama abujbarah

From: Aimee Upton - ENVX [AUpton@mail. maricopa.gov]

Sent:  Friday, December 08, 2006 2:04 PM

To: usama abujbarah

Ce; John Kolman - ENVX; Jenny Young - ENVX; Aimee Upton - ENVX
Subject: RE: NOV Response

Good Afternoon Mr. Abujbarah -

| r]ave reviewed the file regarding Desert Hills Water Company. Town of Cave Creek is currently in ¢gompliance
with the Stipulated Settlement Agreement. Please note future submission dates far the agreement between
American Water as well as the engineering report.

Feel free to call me if you have any questions.
Thank you -

Aimee Upton

Enforcement Manager

Maricopa County Environmental Services
602-506-6930 Phone

602-372-0904 Fax

From: usama abujbarah [mallto:usama@cavecreek.org]
Sent: Friday, December 08, 2006 11:55 AM

To: Aimee Upton - ENVX

Subject: NOV Response

Hi Aimee, please let me know weather you received all the information we need to comply with the agreement or
we need to do more.

Thanks,

Usama

EXHIBIT

3/13/2007 A——j‘—'



maIlto:usama@cavecreekorg
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MAR-13-2007 14:09 From: TOWN OF CAVE CREEK 488 488 2263 To:Sacks Tierney P A P.e2s2

Maricopa County

Environmental Services Department

Office of the Director

1001 N, Central Ave., Ste. 200
Phoenix, Arizonn RS04
Phone: (602) 5066623

[Fax: (602) (Xi-5141

March 12, 2007

Mr. Usama Abujbarah
Town of Cave Creek

37622 N. Cave Creek Road
Cave Creek, AZ 85331

Re: Desert Hills Water Company
Mr. Abujbarah:

Thank you for your most recent correspondence on the status of Desért Hills
Water Company. The Department has reviewed the correspondence|and

overall status of the system. According to your February 23, 2007 leﬁer, it is
the intent of Desert Hills Water Company is to make the Anthem connection
permanent.

Your letter also indicates that the Department's original April 1, 2007 deadline
to begin the plan approval process to make the Anthem connection
permanent is unreachable. Therefore, the Department is willing to give one

additional month to prepare the plans and specifications for submissign. In
order to maintain the system in compliance, Desert Hills Water Company will
need to begin the plan approval process by Friday, May 4, 2007.

- Please feel free to call me at 602-506-6930 if you have any questions{on this
letter. -

Sincerely,

\

Aimee Upton, MAOM, RS
Enforcement Manager
Maricopa County Environmental Services

EXHIBIT

A-IY
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FENNEMORE CRAIG, P.C.

PHOENIX

AFFIDAVIT OF WHITNEY A. BIRK

Whitney A. Birk, being duly sworn, deposes and says:

1. I am a resident of Maricopa County, over 18 years of age, and make this affidavit
based on my own personal knowledge.

2. I am a paralegal at Fennemore Craig, P.C.

3. The December 27, 2006 Procedural Order directed Desert Hills Water Co., Inc.
(“Desert Hills”) to mail to property owners a copy of the public notice regarding the hearing set
for February 27, 2007.

4, Desert Hills did not have a listing of property owners. On Desert Hills’ behalf, 1
and several other Fennemore Craig personnel compiled a list of individuals who own property in
Desert Hills’ CC&N, which includes the following areas: Sections 4, 5, a portion of 6, 8, and 9,
all in Township 5 North, Range 3 East, of the Gila and Salt River Base and Meridian, Maricopa
County, Arizona; and portions of Sections 20, 21, and 28, and Sections 29, 31, 33, and 34, all in
Township 6 North, Range 3 East, of the Gila and Salt River Base and Meridian, Maricopa
County, Arizona.

5. Parcel numbers (with the corresponding owner’s name and address) in the above
listed sections were retrieved from the Maricopa County Assessor website.

6. The information for each parcel number was printed and recorded in a document
from which mailing labels were created. There were approximately 3,200 parcel numbers, and
each parcel number was converted into a mailing label. See List of Property Owners, attached
hereto as Exhibit A.

7. On January 12, 2007 Desert Hills mailed to 1,762 property owners a copy of the
public notice.

8. A telephonic procedural conference was held on January 12, 2007, during which

Administrative Law Judge Farmer granted Desert Hills’ request for an extension to mail any

remaining notices. Therefore, on January 16, 2007 Desert Hills mailed the remaining 1,154
EXHIBIT
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FENNEMORE CRAIG, P.C.

PHOENIX

notices.

9. Mr. Barry Sprink is one individual to whom the public notice was sent. See

Exhibit A, page 85, entries 1714 and 1715.

10.  Although roughly 3,200 parcels were identified, only 2,916 notices were mailed.

The reason for this discrepancy is that some individuals own multiple parcels, and duplicate

mailings to those individuals were eliminated where possible.

(ondnas Q. Bid

Whitney A. ]ﬁj&lk

SUBSCRIBED and sworn to before me this 13th day of March, 2007.

Dty soctrasesr Rt

My Commission Expires:

1893717.1/18332.007

Notary Public
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EXHIBIT A-16



WATER SUPPLY AGREEMENT

This AGREEMENT (“Agreement”) is entered into as of March __, 2007, by and
between the Town of Cave Creek, Arizona, (“Cave Creek”), an Arizona municipal
corporation, and ARIZONA-AMERICAN WATER COMPANY (“Arizona-American”), an
Arizona corporation. Parties to this Agreement may be referred to individually as a
“Party” or collectively as the “Parties.”

RECITALS

A. Arizona-American is a public service corporation within the meaning of Article 15,
Section 2, of the Arizona Constitution, and is authorized to provide potable water
service within portions of Maricopa County, Arizona, in accordance with a
Certificate of Convenience and Necessity (“CC&N”) granted by order of the
Arizona Corporation Commission (“Commission”).

B. The Arizona-American CC&N includes its water service to an area within and
adjoining the Anthem community in Maricopa County, Arizona (“Anthem Water
District”). To provide potable water service within the Anthem Water District,
Arizona-American, among other things, receives an allotment of untreated
surface water delivered through facilities owned and operated by the Central
Arizona Project and then provides transportation, treatment, storage, and
distribution services for its customers.

C. Arizona-American at its Anthem water plant has the following facilities for the
production, treatment and delivery of water:

1. Two groundwater wells with the capacity to provide up to 1,600 gallons
per minute (gpm);

2. A water treatment plant with the capacity to treat up to 7 million gallons
per day (mgd);

3. A hydraulic interconnection with the City of Phoenix with the capacity to
take up to 11 mgd, subject, however, to a contractual limit of 5 mgd;

4. A 30-inch, 8-mile raw water pipeline and pump station from the New

Waddell canal to the treatment plant with a capacity of 11 mgd.

D. Arizona-American has the capacity to provide to Cave Creek up to 2 mgd of
uninterrupted water supply.

E. Cave Creek is a municipal corporation within the meaning of Article 13 of the
Arizona Constitution.

F. Cave Creek is the sole shareholder of Desert Hills Water Company (“Desert
Hills”), a public service corporation within the meaning of Article 15, Section 2, of
the Arizona Constitution, and authorized to provide potable water service within

628708.13
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portions of Maricopa County, Arizona, in accordance with a CC&N granted by
order of the Commission. Desert Hills owns and operates certain wells, pumps,
booster stations, pipelines, valves, and related hardware and facilities to deliver
potable water to its customers.

. Arizona-American and Desert Hills are parties to a June 6, 2006, Temporary
Water Supply Agreement, and an August 31, 2006, Agreement to Extend
Temporary Water Supply Agreement. Under these agreements, Arizona-
American provides temporary water service to Desert Hills through an interim
interconnection until March 31, 2007.

. Cave Creek intends to dissolve Desert Hills, and own and operate the assets as
a municipal water utility providing service to customers within the existing Desert
Hills CC&N (“Cave Creek Service Area”).

Cave Creek is acquiring the utility property of Cave Creek Water Company and
Pacer Equities Company and is extending the Cave Creek Service Area to
include the service territories of those companies.

. While Cave Creek intends to operate the water system serving the former Desert
Hills service area and the water system serving the former Cave Creek Water
Company service area as two separate departments, it plans to improve the
physical interconnection between the two systems so that the Town’s water
supplies can be available to serve the entire Cave Creek Service Area.

. Cave Creek intends to secure sufficient permanent, long-term, water supplies to
provide for the present and expected needs of customers in the Cave Creek
Service Area.

. Arizona-American is willing to provide treatment services for Cave Creek’s long-
term water supplies and wheel the treated water through its Anthem Water
District so that Cave Creek can receive its permanent water supplies, provided
that the treatment and wheeling services are priced to recover Arizona-
American’s full cost of providing these services, without any subsidy from
Arizona-American’s retail customers in its Anthem Water District, and without
affecting service to these customers.

. Until Cave Creek is able to secure its long-term water supplies, Arizona-
American is willing—subject to the needs of its customers and any restrictions
imposed by any law, regulation, tariff, government agency, or other water-supply
agreement—to deliver and sell potable water to Cave Creek at the rates and
under the terms set forth in this Agreement.
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N Potable water sales, and treatment and wheeling of Cave Creek water supplies,
should be priced to recover Arizona-American’s full cost-of-service, without any
subsidy from Arizona-American’s retail customers in its Anthem Water District.

O. Arizona-American and Cave Creek desire a permanent interconnection between
the two water systems to enable mutual aid to be provided to either system in the
event of a future water supply shortfall.

NOW, THEREFORE, for and in consideration of the following covenants and promises,
the Parties agree as follows:

1.

Recitals. The Recitals set forth above are true and correct, and are by this
reference incorporated herein.

Scope of Agreement. This Agreement covers the terms and conditions under
which: a) Cave Creek will construct a new permanent interconnection (“Permanent
Interconnection”) between the Parties; and b) Arizona-American will deliver potable water
to Cave Creek through the interim interconnection and the Permanent Interconnection until
Cave Creek acquires its own long-term or short-term raw water supplies. Once Cave
Creek acquires this supply, this Agreement covers the terms and conditions under
which Arizona-American will provide 1) transportation of Cave Creek’s raw water, 2)
treatment at the Anthem Water Treatment Plant and 3) wheeling of the treated water
for delivery to Cave Creek at the Permanent Interconnection.

Term of Agreement. This Agreement is effective as of April 1, 2007, and continues
in effect until March 31, 2017. At the end of each term of this Agreement, it will
automatically renew for another 10-year term unless either party provides to the
other party notice of its intent not to renew. A notice of intent not to renew must be
in writing and provided no later than 180 days before the end of a term in accordance
with paragraph 21.9.

Designated Representatives. Each Party appoints the following person to act as
its Designated Representatives to act on its behalf during the term of this
Agreement. A Party may, from time to time, substitute another person for that
Party’s Designated Representative by providing written notice to the other Party in
accordance with paragraph 19.9.

Arizona-American Cave Creek
Name Bradley J. Cole Town Manager
Address 15626 N. Del Webb Bivd. 37622 N Cave Creek Rd.
City, State, Zip code Sun City, AZ 85351-1602
Cave Creek, AZ 85331
Phone Number (623) 815-3136
480-488-6611
628708.13



Fax Number (623) 815-3141
480-488-2263

Cell Phone Number (602) 885-0326

Email Address colebj@amwater.com
townmanager@cavecreek.org

5. Permanent Interconnection. Water deliveries under this Agreement will be made
through the interim interconnection between the Anthem Water District and the Cave
Creek Service Area until construction of the Permanent Interconnection between
the Anthem Water District and the Cave Creek Service Area. The Permanent
Interconnection will be designed and constructed at Cave Creek’s expense. The
design will be subject to Arizona-American’s review and approval. Such approval of
the design and approval to proceed with the construction shall not be unreasonably
withheld. The Permanent Interconnection facilities shall include a water meter, back
flow prevention and SCADA facilities. Arizona-American will own all and maintain all
Interconnection facilities located on its property, including a water meter. Cave
Creek will own and maintain the remainder of the Interconnection facilities and may
install a check-meter on its property at its own expense. After construction of the
Permanent Interconnection, all water deliveries under this Agreement will be made
through the Permanent Interconnection.

6. Meter Calibration and Maintenance. Arizona-American shall at a minimum,
annually test the accuracy of and calibrate the master meter. Advance notice of the
calibration activities shall be provided to the Cave Creek representative so that Cave
Creek may be present during meter calibration. Arizona-American shall be
responsible for all costs of meter calibration, repair, or replacement.

7. Potable Water Supply. Subject to the requirements of Arizona-American’s retail
Anthem Water District customers and the requirements of Article 7, Arizona-
American will provide Cave Creek with a firm supply of up to 2 mgd of potable water
from the Anthem Water District (“Anthem Potable Water”).

8. Requests for Anthem Potable Water Deliveries. By Friday of each week, Cave
Creek must request deliveries of any Anthem Potable Water for the following week

(Sunday — Saturday) by providing Arizona-American’s Designated Representative its
good-faith estimate of its water requirements. If no change is made to the previous
week’s water order, that water order will be assumed to be carried forward to the
following week. This information is required for system-planning purposes.

9. Anthem Potable Water Price. The initial price for Anthem Potable Water for the
first year of the term of this Agreement (“Term”) will be $2.75 per 1,000 gallons.
After the first year the price for Anthem Potable Water will be the second tier rate for
residential customers approved by the Corporation Commission. The second tier
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rate is the rate charged per 1000 gallons, for residential customers (5/8” and %4”
meters) for consumption exceeding 4000 gallons per month up to 18,000 galions per
month. In any month, if billed residential water usage within the Desert Hills service
area exceeds 18,000 gallons per average customer connection, a rate surcharge
shall be applied to that month’s bill for deliveries of Anthem water to Cave Creek.
The monthly billed residential water usage per customer within the Desert Hills
service area shall be calculated by dividing the total billed residential water usage for
the month by the number of customers on the last day of the month. The surcharge
shall be calculated using the following formula:

Desert Hills per customer usage for the month minus 18,000 gallons per month,
multiplied by the number of customers at the end of the month,
divided by 1,000,

multiplied by the difference between the second tier rate and the third tier rate
per 1000 gallons approved by the Corporation Commission for residential
customers.

The following is an example of the application of the formula, assuming that in a
particular month the per customer usage is 20,000 gallons, the number of customers
is 1,650, the second tier rate is $2.82 and the third tier rate is $4.25:

20,000-18,000=2,000
2,000x1,650=3,300,000
3,300,000/1,000=3,300
3,300x(4.25-2.82)=$4,719

Cave Creek will provide to Arizona American by the last day of each month, the total
billed consumption within the Desert Hills area and the number of customer
connections for the preceeding month. Arizona American will use this data in
calculating any applicable rate surcharge for the month. The monthly rate
surcharge, if applicable, will be included in the bill for the following month as
separate line item. This pricing structure recognizes that (a) nearly all of the water
delivered to Cave Creek for the Desert Hills area is for single family residential use,
(b) the reliability of water deliveries to Cave Creek for resale to its retail customers is
subject to the requirements of Arizona-American’s retail Anthem Water District
customers and (c) this agreement does not require any additional capital investment
by Arizona American. Cave Creek is agreeing to be the first customer class to suffer
reduced deliveries in the event of a shortage. The revenue generated for Arizona
American through this contract is a benefit to the retail customers of the utility
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because it reduces the utility’s revenue requirements from its customers. The prices
established in this agreement recover not less than the cost-of-service for Arizona-
American’s delivery of Anthem Potable Water to Cave Creek, without any subsidy
from its retail customers in its Anthem Water District. Cave Creek may not
wholesale water delivered hereunder to other water providers, including
municipalities or public service corporations. Arizona American will provide to Cave
Creek written notice of any future rate filings with the Arizona Corporation
Commission for the Anthem system within 15 days of the date of filing. In no event
shall the rate for the second tier be less than $2.82 per thousand gallons,
regardless of whether the ACC approves a lower rate.

10.Cave Creek-Owned Water. Cave Creek will diligently pursue acquisition of a long-

11

term water supply or supplies to provide for the needs of its customers within the
Cave Creek Service Area. (“Cave Creek-Owned Water”). Before finalizing its
acquisition of the Cave Creek-Owned water, Cave Creek will submit the proposed
transaction to Arizona-American for review. Arizona-American will review the
proposed transaction to reasonably determine whether the Cave Creek-Owned
Water would be compatible with the Anthem Water District system. Arizona-
American will provide Cave Creek with the results of its determination within 15 days
of receiving the information from Cave Creek. Any determination that the supply is
not compatible shall state in detail the reasons for non-compatibility and suggest
methods, if any, to achieve compatibility Any Cave Creek-Owned Water delivered to
Arizona-American at its CAP Water Pump Station from the interconnected Central
Arizona Project (“CAP”) canal is deemed compatible, unless water quality in the
interconnected CAP canal is such that Arizona-American is not taking delivery of its
own CAP deliveries at the CAP Water Pump Station.

.Jreatment and Wheeling Services. Provided that the Cave Creek-Owned Raw

Water is compatible with the Anthem Water District System, as determined by
Arizona-American, Cave Creek may deliver the Cave Creek-Owned Water to
Arizona-American at Arizona-American’s CAP Water Pump Station, or such other
point as agreed to by the Parties, for transportation to Arizona-American’s Anthem
Water Treatment Plant. Arizona-American will treat the Cave Creek-Owned Water
to potable water standards and wheel it through its Anthem Water District to the
Interconnection for delivery to Cave Creek. Arizona-American will treat the Cave
Creek-Owned Water to the same standards it must satisfy for delivering potable
water to its Anthem Water District customers. Arizona-American will only provide
transportation, treatment, and wheeling services (“Treatment and Wheeling
Services”) for Cave Creek to the extent that provision of such services will not
adversely affect service to its Anthem Water District customers. The Parties will
coordinate Treatment and Wheeling Services under terms acceptable to their
Designated Representatives.
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12.Price for Treatment and Wheeling Services. The price for Treatment and
Wheeling Services will be equal to the rate for Anthem Potable Water, less:

¢ Arizona-American’s Ak-Chin lease costs of $ per 1,000 gallons; or
¢ Arizona-American’s CAP charges per 1,000 gallons.

By November 31 of each year, Arizona-American will notify Cave Creek of the price
for Treatment and Wheeling Services for the next year. If Cave Creek does not wish
to continue to receive these services at the new price, it may terminate this
Agreement by providing notice of such intent within 30 days of receiving notice of the
new price.

In the event that Cave Creek delivers Cave Creek-Owned water to the Arizona
American Anthem system as potable water, Arizona-American will charge Cave
Creek only for Wheeling Services.

13.Water Deliveries. Concerning deliveries of Anthem Potable Water and treated
Cave Creek-Owned Water, Arizona-American makes no representations or
warranties concerning the pressure of the water delivered or its fitness for any
purpose other than its fithess for personal consumption. Arizona-American will use
its reasonable best efforts to maintain satisfactory and continuous service, but does
not guarantee such service. At its sole discretion, Arizona-American may receive
Cave Creek-Owned Water, but deliver treated water from another source to Cave
Creek at the Interconnection. Any delivery of water at the Interconnection at a
pressure less than 30 pounds per square inch (“psi”) will be considered an “outage”.
Arizona-American will give immediate notice to Cave Creek in the event of any
expected or actual outage.

14.Coordination Of Planned System Maintenance Activities — Notice of Impending
Water Shortage. Arizona-American will coordinate with Cave Creek any planned
treatment plant and distribution system maintenance activities that are likely to
reduce the ability of Arizona-American to provide water services to Cave Creek.
Arizona-American will use its best efforts to schedule activities in order to minimize
disruptions of service to Cave Creek. In the event that Anthem customer water
demands and deliveries to Cave Creek exceed available supplies and no force
majeure event has occurred with respect to Arizona-American water production and
transmission facilities, Arizona-American shall provide to Cave Creek, at least 24
hours advance notice of a cutback in water deliveries necessitated by the water
shortage condition.

15.Force Majeure. Arizona-American is not liable for damages occasioned by
unplanned interruptions or failure to commence service or unsatisfactory service or
any act or failure to act arising out of this Agreement caused by an act of God or the
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16.

17.

18.

19.

public enemy, accident, fire, explosions, strikes, riots, war, delay in receiving
shipments of required material, order of any court or judge granted in any bona fide
adverse legal proceedings or action, or any order of any commission or tribunal
having jurisdiction in the premises; or without limitation by the preceding
enumeration, any other act or thing reasonably beyond its control.

Short-Term Anthem Potable Water Supplies. Arizona-American will only provide
Anthem Potable Water to Cave Creek in the quantities set forth in Article 7 until
Cave Creek acquires the Cave Creek-Owned Water and Arizona-American begins
providing Treatment and Wheeling Services. After that time, Arizona-American will
provide Anthem Potable Water only during interruptions to the Cave Creek-Owned
Water, or such other circumstances as may be agreed to by the Parties.

Invoices. Each month, Arizona-American will read the meter at the Permanent
Interconnection to determine monthly deliveries of Anthem Potable Water and
treated Cave Creek-Owned Water. By the 10" day of the following month, Arizona-
American will prepare and send Cave Creek an invoice for the previous month'’s
deliveries. Cave Creek will pay the invoice within 30 days of receipt. If Cave Creek
disputes any charges on the invoice, it still must pay the entire amount of the invoice
and inform Arizona-American of the nature and amount of the disputed charge. If
the Parties cannot resolve the dispute, then Cave Creek can, as its sole remedy,
invoke the dispute-resolution procedures set forth in Article 18.

Indemnification. To the extent allowed by law, each Party indemnifies and holds
harmless the other Party, its officers, directors, agents, and employees from and
against all claims, damages, costs and expenses, including penalties and
assessments, attorneys’ fees and court costs, to which they or any of them may be
subjected by reason of injury, death, loss, claim, penalty, assessment or damage
caused or contributed to by the active or passive negligence of a Party, its agents,
servants, employees, contractors or subcontractors in the performance of its
obligations under this Agreement or in connection therewith. If any suit or other
proceeding is brought against a Party on this account, the other Party will assume
the defense at its expense and will pay all judgments rendered therein. The
foregoing indemnity does not cover any negligent or wrongful acts of a Party, its
officers, directors, agents or employees.

Conditions Precedent/Subsequent.

19.1. Approval by the Commission. This Agreement is contingent upon its
approval by the Arizona Corporation Commission (“Commission”).

19.2. Desert Hills Dissolution. This Agreement is contingent upon the
Commission’s approval of the dissolution of Desert Hills and the acquisition of
Desert Hills’ assets by Cave Creek.
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19.3. Cave Creek-Owned Water. If Cave Creek has not obtained the Cave
Creek-Owned Water by March 31, 2010, The obligations of Arizona-American to
deliver Anthem Potable Water under this Agreement are subject to termination
at the discretion of Arizona-American. Should Arizona-American elect to
terminate its obligations to deliver Anthem Potable Water under this Agreement,
Arizona-American will provide a written notice to Cave Creek of its intent to
terminate 180-days prior to the termination date. Cave Creek must still pay any
amounts owed for deliveries of Anthem Potable Water made before that date.

20.Dispute Resolution. The Parties will use the following procedures to resolve
disputes arising under this Agreement:e

20.1. Good Faith Negotiations. Before any dispute under this Agreement is
referred to Section 20.2 for resolution the Parties will personally meet and
attempt in good faith to resolve the dispute. [f the Parties cannot resolve the
dispute within 14 days, or within some mutually agreeable additional time period,
either Party may avail itself of the provisions of Section 20.2.

20.2. Mediation and Arbitration. If the Parties are unable to resolve a dispute
under the procedures set forth in Section 20.1, the procedures of this section

apply.

20.2.1. The Parties will, before resorting to arbitration, first try in good faith
to settle the dispute by mediation administered by the American Arbitration
Association ("AAA") under its Construction Industry Arbitration Rules or
Commercial Arbitration Rules, as appropriate.

20.2.2. Any dispute not resolved by mediation will be settled by binding
arbitration administered by the AAA. If the controversy or claim relates to
construction, the arbitration will be conducted in accordance with the AAA's
Construction Industry Arbitration Rules; otherwise the AAA's Commercial

Arbitration Rules will apply.
20.2.3. The arbitrator(s) have no power to amend or modify this

Agreement. Judgment on the award rendered by the arbitrator(s) may be
entered in the Superior Court of Maricopa County, Arizona.

21.Miscellaneous Provisions.

21.1. Entire Agreement. This Agreement constitutes the complete, exclusive,
and final expression of the Parties’ intent; and, as such, supersedes all previous
communications, representations, or agreements, written or verbal, with respect

to its subject matter.
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21.2. Construction. This Agreement is construed in accordance with the laws of
the State of Arizona. This Agreement is intended to represent the mutual
agreement of the Parties and shall not be strictly construed against either party.

21.3. Limitation on Benefits of the Agreement. In executing this Agreement, the
Parties explicitly intend that:

21.31. There are no third party beneficiaries under this Agreement.

21.3.2. The covenants, undertakings and agreements set forth in this
Agreement are solely for the benefit of, and enforceable only by, the Parties
(or their respective successors and assigns as permitted hereunder).

21.3.3. No person or entity other than a Party may bring any action or
enforce any provision of this Agreement against another Party.

21.4. Modification or Amendment. This Agreement may not be modified,
amended, rescinded, cancelled, or waived, in whole or in part, except by a
written instrument signed by both Parties.

21.5. Further Instruments. Each Party shall from time to time and at such time
as may be required, take such further actions and execute such further
documents as may be reasonably required and necessary to effectuate the
provisions of this Agreement.

21.6. Assignment. The terms and conditions of this Agreement bind and inure
to the benefit of the Parties, their successors and assigns and legal
representatives. Neither Party may assign its interests hereunder without first
obtaining the prior written consent of the other party, provided however, that
after notifying Cave Creek of its intent to do so, Arizona-American may assign its
interests under this Agreement to any of its affiliated companies without
obtaining Cave Creek’s consent. If either party attempts to assign its interests
hereunder in a manner inconsistent with this paragraph, then such assignment
will be null and void.

21.7. Waiver. A waiver of any provision of this Agreement does not waive any
other provision, whether or not similar, and such waiver does not continue.
Either Party may waive any provision of this Agreement intended for its benefit,
provided, however, that such waiver in no way excuses the other Party from the
performance of any of its other obligations under this Agreement. Neither a
failure or delay on the part of a party in exercising any right, remedy, power, or
privilege hereunder, nor a course of dealing between the Parties, operates as a
waiver or abandonment thereof. A single or partial exercise of any right,
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remedy, power, or privilege hereunder does not preclude any other or further
exercise thereof or the exercise of any other right, remedy, power, or privilege.

21.8. Headings. The headings used herein are for reference only and do not
construe, define, extend, or describe the scope of this Agreement or the intent of
the Parties.

21.9. Notice. All notices given under the terms of this Agreement must be in
writing and given to the appropriate Party’s Designated Representative. Notices
will be provided by personal delivery, facsimile transmission, or e-mail with
confirmed delivery receipt, and are effective upon receipt.

21.10. Time of Essence. Time is of the essence in carrying out this Agreement.
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IN WITNESS WHEREOF, the Parties have hereunto subscribed their names this __ day
of March, 2007.

TOWN OF CAVE CREEK ARIZONA-AMERICAN WATER
COMPANY
By: By:

Vincent Francia, Mayor

(Or: Usama Abujbarah, Town Manager)

ATTEST: APPROVED AS TO FORM:

Carrie Dyrek, Town Clerk Clifford L. Mattice
Mariscal, Weeks, Mclntyre &
Friedlander

Town Attorneys

DESERT HILLS WATER COMPANY

By:

Usama Abujbarah, President

Afttest:

Carrie Dyrek, Secretary

Marvin S. Cohen
Sacks Tierney
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Attorneys for Desert Hills Water Co., Inc.
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